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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE SCHOONER "KAWAILANI,"

Appellant,

vs.

) No. 932.

THE UNITED STATES OF AMER-
ICA,

Appellee.

Brief on Motion to Dismiss Appeal.

STATEMENT.

1902, June 6th: Amended Libel of Information

filed.

1902, June 6th: Answer of Claimants filed.

1902, June 20th: Opinion filed; order and decree

signed.

1902, June 23d: Findings filed; order and decree

filed and entered.



1902, July 3d : Notice of Appeal by claimants served

and filed.

1902, July 3d:, Order filed fixing amount of appeal

bond.

1902, July 3d: Claimant's bond on appeal filed; no

approval.

1902, July 1 8th: Claimant's bond on appeal filed;

approved as to sureties.

1902, October 6th: Assignment of Errors filed.

1903, January 5th : Transcript of Record filed in ap-

pellate court.

FORCE OF RULES OF COURT.

The power to frame rules is conferred upon the Cir-

cuit Court of Appeals by the Act creating that Court

(Act March 3d, 1891, section 2). While it is true that

it has been said that "the rules of this Court in regard to

" the return day of appeals and to the filing of the tran-

" script, are directory" {Florida vs. C. H. Ph. Co., 70

Fed. Rep., 883, 886) ;
yet the better opinion seems to

me to be expressed in the following language of the

Supreme Court: "All suitors in this Court are bound

" by its written rules, and its practice and decisions are

" established and known" (Richardson vs. Green, 130



U. S., 104; Green vs. Elbert, I'^j Id., 615). In this

Circuit, the necessity of adhering closely to the rules

seems to be insisted upon. {The Alijandro, 56 Fed.

Rep., 621.)

TIME LIMITATIONS.

It seems to be the result of all the cases that where the

time is limited within which an act necessary to per-

fect appellate jurisdiction must be done, the Act, to be

availing, must be done within the statutory period. This

principle is illustrated by the rule that an appeal not

taken within the time prescribed by law will be dis-

missed ; and even the allowance of an appeal and the

approval of an appeal bond by a justice of the Supreme

Court, are not sufficient to save the appellant, where the

time has elapsed.

Credit Co. vs. A. C. Ry. Co.. 128 U. S., 258.

Whitsitt vs. U. D. ^ R. Co., 122 Id., 363.

Killian vs. Clark, 1 1 1 Id., 784.

Coulliette vs. Thomason, 50 Fed. Rep., 787.

Hamilton vs. Brown, 53 Id., 753.

U. P. R. R. vs. C. E. R. R., 54 Id., 22.

White vs. Iowa Nat. Bk., 71 Id., 97.

Condon vs. C. L. & T. Co., 73 Id., 907.



4

The same rule applies as to bills of exceptions:

U. S. vs. Jones, 149 U. S., 262.

Mich. Ins. Bk. vs. Eldred, 143 Id., 293.

Muller vs. Ehlers, 91 Id., 249.

R. Gf D. R. R., vs. McGee, 50 Fed. Rep., 906.

Miller vs. Morgan, 67 Id., 82.

U. S. vs. Kelly, 89 Id., 946.

So, too, a failure to file the transcript within the time

prescribed by statute or rule is ground for dismissal,

unless cause is shown for the delay:

Smallvs.N.P.R.R., 134 U. S., 514.

Norton vs. Tax Dist., 129 Id., 505.

Kaillot vs. Deetken, 113 Id., 215.

The same principle reappears in the rule that where

the time limit is fixed within which entry of the cause

on the docket of the appellate court must be made, delay

will authorize dismissal of the appeal:

Green vs. Elbert, IT^J U. S., 615.

Richardson vs. Green, 130 Id., 104.

Radford vs. Folsom, 123 Id., 725.

Killian vs. Clark, 1

1

1 Id., 784.

While it is true that the appeal may be taken at any

time within six months after the entry of the decree or
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order appealed from (The New York, 104 Fed. Rep.,

561), still an appeal takes date from its allowance in

open court {Radford vs. Fobom, 123 U. S., 725) ;
and

the time within which an appeal is required to be taken

is computed by excluding the day on which the judg-

ment was rendered or entered, and by including the day

on which the appeal was taken (Smith vs. Gale, 137 U.

S., 577; Credit Co. vs. Ry. Co., 128 Id., 258). In this

last case, it was observed that, " When the time for tak-

" ing an appeal has expired, it cannot be arrested or

" called back by a simple order of court. If it could be,

" the law which limits the time within which an appeal

" can be taken would be a dead letter." The principle

that time limitations, whether established by statute or

by authorized rule of court, must be respected, is sup-

ported by ample authority:

Judson vs. Courier Co., 25 Fed. Rep., 705, 709.

Madden vs. Lancaster Co., 65 Id., 194.

Tregambo vs. Mfg. Co., 57 Cal., 503.

Clark vs. Crane, 57 Id., 632.

Connor vs. M. R. Co., loi Id., 431.

Seymour vs. Judd, 2 N. Y., 466.

Flory vs. Wilson, 83 Ind., 391.

In re Norwegian St., 81 Pa. St., 354.

Endlich Interp. Stats., Sec. 435, 443.
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RULE i6.

The rules of the Circuit Court of Appeals as to su-

persedeas and cost bonds, citations, returns, docketing

cases, dismissal of appeals, printing records and briefs,

motions, arguments, rehearings, costs and mandates ap-

ply as well to admiralty as to equity cases.

Irvine vs. The Hesper, 122 U. S., 256.

It is provided in the fifth subdivision of Rule 14 that

" all appeals, writs of error, and citations must be made

" returnable at San Francisco, California, not exceed-

" ing thirty days from the day of signing the citation,

" whether the return day fall in vacation or in term

" time, and be served before the return day." While it

is true that "neither the issuance of the citation nor the

" giving of bond is jurisdictional " {Newman vs. Ches-

ter Park Athletic Club Co., 93 Fed. Rep., 576), still,

inasmuch as in this case no citation ever was issued, it is

submitted that the appellant cannot take advantage of

his own dereliction in failing to procure the citation

and thus seek to defer the return day beyond the period

of thirty days mentioned in the fifth subdivision; and

it is further submitted that in cases like this, the thirty

days should be construed to run from the allowance of

the appeal at least—that is to say from the date of the

filing of the notice of appeal.



But under Rule i6, it is made the duty of the appel-

lant to file the record and docket the case at San Fran-

cisco by or before the return day. This time may be

enlarged by proper order; but in this cause, there is

no such order. Upon failure of the appellant so to file

the record and docket the case, the appellee may have

the case docketed and dismissed, upon producing a

certificate from the Clerk of the lower court, stating

the case, and certifying that such appeal has been duly

sued out or allowed.

If, therefore, the fair interpretation of the fifth sub-

division of Rule 14 involves the running of the thirty

days from the day of filing the notice of appeal, in cases

where no citation is issued, it must be plain that the

appellant here has not taken an appeal in the manner

provided in the rules, and that the appeal should be dis-

missed. This conclusion would seem to follow from

every proximate analogy.

West vs. Irivine, 54 Fed. Rep., 419.

Fayolle vs. Tex., etc., R. R., 124 U. S., 519.

Small vs. N. P. R. R., 134 Id., 514.

In West vs. Irwine, supra, the following were the

facts

:

1892, January 25: Decree entered: Blodget, J.

1892, July 22: Appeal granted, with order allowing

till September 24 to file record in C. C. A.
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1892, July 23: Bond, not supersedeas, filed.

1892, September 21 : Time for filing record extend-

ed to October 24, by Gresham, J.

1892, October 10: Citation issued, Gresham, J., re-

turnable November 7.

1892, October 13: Citation served.

1892, October 24: Time filing record extended to

November 14: Blodgett, J.

1892, November 12: Time filing record extended to

November 24: Gresham, J.

1892, November 23: Record filed.

The appeal was dismissed, the Court holding the or-

der of October 24 to be a nullity, because Blodgett, J.,

neither signed the citation nor was a member of the

Circuit Court of Appeals; and holding further that

the order of November 12th, was ineffectual because

made after the expiration of the time theretofore al-

lowed for filing the record.

In Fayolle vs. Texas, etc., R. R., supra, the facts were

as follows:

1883, November 12: Decree rendered.

1883, November 12: Appeal taken, returnable Oc-

tober term, 1884, which ended May 4, 1885.

1886, January 17: Case docketed.
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In argument, appellant's counsel remarked: "It, of

" course, must be conceded, under the repeated decis-

'' ions of this Court, that if the delay to transmit the rec-

" ord on or before May 4th, 188^, is chargeable as

" laches to the appellants, then their appeal must be dis-

" missed/'

In dismissing the appeal, the Court observed: "That

" was too late, as the appeal had become inoperative

" through the failure of the appellants to docket the

'' case here at the return term."

The difficulty which presents itself here may be

thus stated. Rule 16 authorizes the appellee to docket

and dismiss the case upon producing a certain certifi-

cate; but it would seem that if the appellee does not

avail himself of this right to docket and dismiss the ap-

peal for the neglect of the appellant to docket the case

and file the record as required by the rules, the

appellant may file the record at any time during the

return term. It appears froivi Rules 3 and 36, that one

term of the Court of Appeals shall be held annually in

San Francisco, commencing on the first Monday of Oc-

tober; and I take it that the term which commenced on

the first Monday of October, 1902, would be the ''re-

turn term" in this case. Inasmuch as the appellee,

prior to the filing of the record, did not avail itself of
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the motion to docket and dismiss, it would seem as if

a motion to dismiss the appeal, so far at least as Rule i6

is concerned, would be unavailable. Thus, in Evans

vs. State Nat. Bk., the facts were:

1885, June 19: Decree rendered.

1885, July 6; Rehearing refused.

1885, J^^y ^* Appeal allowed: bond filed.

"Nothing further was done, and the record not

" having been filed in this Court during the suc-

" ceeding term, the appeal became of no avail,

"because not duly prosecuted." (P. 330: S. P.,

Wanton vs. De Wolf, 142 U. S., 138.)

1887, May 21 : Appeal allowed.

1887, October 3: Bond approved: citation issued,

returnable October term, 1887.

1888, March 31 : Record filed during October term,

1887.

The motion to dismiss was denied. Fuller, C. J., re-

marking: " Neither the signing of the citation, nor the

" approval of the bond, was necessary to our jurisdic-

" tion, but it was essential that the record should be filed

" during the term at which the appeal was returnable."

The Court held, however, that if an appellee does not

avail himself of his right, under the ninth rule, to doc-

ket and dismiss an appeal for neglect of the appellant
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to docket the case and file the record as required by the

rules, the appellant may file the record at any time dur-

ing the return term.

Evans vs. State Nat. Bk., 134 U. S., 330.

And in a case in the Federal Reporter, the Court re-

marked: "If the appeal should be deemed to be taken

" from the order of September 19th, it ought not to be

" dismissed for the reason urged, because the defect of

" irregularity in the time of filing the copy of the rec-

" ord is cured by its subsequent filing, unless a motion

" to docket and dismiss has been previously made. Rule

" 16 of this Court (47 Fed. VII) ;
Freeman vs. Clay,

"' 48 Fed., 849. This question has been ruled in the

" same way in a former unreported decision of this

'' Court.''

Chicago Dollar Directory Co. vs. Chicago Di-

rectory Co., 65 Fed. Rep., 463, 466.

So far as Rule 16 is concerned, this seems to be a dan-

ger point to which I feel it my duty to call attention.

ADMIRALTY RULE NO. 5.

But whatever the situation may be under the general

terms of Rule 16, when we turn to Admiralty Rule No.

5, we meet a special rule particularly applicable to ad-
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miralty proceedings. It requires that the appellants,

within thirty days after giving notice of appeal, "pro-

" cure to be filed in this Court the apostles certified by

" the Clerk of the District Court"; and a reference to

Admiralty Rule No. 4 shows that the "apostles" are

practically synonomous with the entire record, includ-

ing the assignments of error.

It will be noticed that an affirmative duty is cast, by

Rule 5, upon the appellants: They "shall procure to

" be filed in this Court the apostles"; and this affirm-

ative duty must be complied with "within thirty days

" after giving notice of appeal." In other words, in

the present case, it was the affirmative duty of the ap-

pellants, within thirty days after July 3d, 1902, to "pro-

" cure to be filed" in the Circuit Court of Appeals

" the apostles certified by the Clerk of the District

" Court."

The word "procure" conveys the idea of positive

purpose—of affirmative act; it is directly opposed to

mere passivity or laches; and this is so even in statutes

dealing w^ith sexual crimes.

Farley vs. Banks, 4 El. & Bl., 493, 498.

Buchanan vs. Smith, 16 Wall., 277.

Wilson vs. City Bk., 17 Id., 473, 484.

People vs. Roderigas, 49 Cal., 9, ii.

Sartwellws. North, 144 Mass., 188, 194-5-
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In the first edition of the American and English En-

cyclopedia, the word " procure" is defined as follows:

'' Contrive, effect, or bring about; to effect; to cause."

19 Ency. Law, ist ed., p. 226, citing Long vs.

State, 23 Neb., 45; 36 N. W., 315.

And in the Century Dictionary, the word is thus de-

fined : "To care for; give attention to; look after;

"To bring about by care and pains; effect; contrive

" and effect; induce; cause; to obtain, as by request,

" loan, efifort, labor, or purchase; get; gain; come into

" possession of. To prevail with unto some end; lead;

"bring; to solicit; urge earnestly."

4 Cent. Diet., 4750, 4751.

In a well-known English case, it was observed by

Alderson, B. : "A person's procuring his goods to be

" taken in execution, means that the initiative comes

" from him—he is the person who begins to procure

—

" who initiates the proceeding, and causes the thing to

" be done in the ordinary sense of the word."

Gore vs. Loyd, 12 Mees. & Wels., 463, 480:

Cited, In re Black, 3 Fed. Cas., (No. 1457) 498.

But perhaps the briefest and most pointed definition



'Toof the word, is that of Mr. Justice Littledale:

" procure is to get the thing done."

Henslow vs. Fawcutt^ 3 Ad. & EL, 51, 56.

Taking the word "procure," then, in the sense of get-

ting the thing done, it would seem that the thing which

should be got done by the appellants is the filing of the

apostles in the appellate court within thirty days after

giving notice of appeal. Filing a paper, in modern

usage, consists in placing it in the custody of the prop-

er official by the party charged with the duty, and the

making of the proper endorsement by the officer. In

the sense of a statute requiring the filing of a paper or

document, it is filed when delivered to and received by

the proper officer to be kept on file. The word carries

with it the idea of permanent preservation of the thing

so delivered and received; that it may become a part of

the public record. It is not synonymous with depos-

ited.

Stone vs. Crow, 2 S. Dak., 525.

People vs. Peck, 67 Hun., 560; 22 N. Y. Supp.,

576.

M. L. Ins. Co. vs. Phinney, 76 ¥^d. Rep., 621.

Preble vs. Bates, 40 Id., 741;.
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It is thus plain that there never has been any compli-

ance by the appellant with the terms of this ruling;

and therefore by every analogy as well as by the terms

of the rule itself, the appeal should be dismissed, be-

cause inoperative. There seems to be a distinction be-

tween the taking of an appeal by the allowance thereof,

and the perfecting of the various steps necessary to a

hearing in the appellate court; and the rule seems to

be clear that if an appeal, though originally properly

taken, be not subsequently perfected, it would become

inoperative and may be dismissed. Thus in a recent

case, it was said:

" The motion to dismiss is pressed on the ground

that the appeal was not perfected within six

months after the date of the decree appealed from.

This is not necessary. The bar of the statute is

saved by the allowance of the appeal. If the ap-

peal is not subsequently perfected, either by the

filing of the bond, or issuing of the citation, or the

filing of the transcript in due course, the appeal

inay become inoperative, and the court will then

dismiss it. It has been expressly decided by the

Supreme Court in a number of instances that it is

the allowance of the appeal, and not the perfecting

jf all the steps necessary to a hearing of the appeal

in the Court above, which saves the appellant or

plaintiff in error from the bar of the statutory per-

iod of limitation fixed for the bringing of appeals
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and writs of error. Neither the issuance of the

citation nor the giving of bond is jurisdictional."

Nunan vs. Chester Park Athletic Club Co.,

93 Fed. Rep., 476.

In the case under discussion, while it might be con-

ceded that the appeal was originally rightfully taken,

in the sense that the bar of the statute is saved by the

allowance of the appeal, still that appeal was not sub-

sequently perfected in the manner required by Admir-

alty Rule No. 5.

LACHES.

There seems to be a disposition on the part of some

of the courts, where "no injury to appellees has result-

ed," to excuse a delay in filing the record in cases where

the delay has been a brief one; and some instances of

this may be found in

:

Freeland vs. Clay, 48 Fed. Rep., 849.

F. L. & T. Co. vs. C. & N. P. R. R. Co., 73 Id.

314-

Fla. vs. C. H. Ph. Co., 70 Id., 883.

McClellan vs. Pyeatt, 49 Id., 259.

But the case under discussion can scarcely be de-

scribed as one of this class, as the facts show. The pol-

icy of the law in cases of admiralty and maritime jur-
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isdiction requires speedy administration of justice, and

discourages delay; and if these appellants had used

reasonable diligence to comply with the rules of court,

there was nothing to prevent their appeal from being

heard at the opening of the October term, 1902. Under

these circumstances, it is submitted that a delay of over

six months is inexcusable. In a frequently cited case,

the following remarks will be found

:

"The cases referred to in the brief of appellee

show that it is the practice of the Circuit Courts to

dismiss appeals when not taken to the next Circuit

Court. This practice is founded upon the stat-

ute, and seems to be in conformity with the policy

of the law in cases of admiralty and maritime

jurisdiction. That policy requires speedy admin-

istration of justice, and discourages delay."

U. S. vs. $S,lOO in Specie, 25 Fed. Cas. (No.

15,119), 1104.

In this connection, it is proper to point out that

so far form the appellants discharging their affirmative

duty to procure to be filed in the appellate court, with-

in thirty days after July 3d, 1902, the apostles certified

by the clerk of the District Court, the record shows that

the assignments of error, one of the apostles, were not

not filed in the lower court until October 6th, 1902,

over ninety days after the notice of appeal was filed;
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and this, in the face of the rule (No. 1 1), which seems

to have been held to be mandatory.

U. P. R. R. vs. C. E. R. R., 54 Fed. Rep., 22.

It should be pointed out that there may be a waiver

of the point that the record was late {The Chatam, 62

Fed. Rep., 396) ; and attention should be called to the

proposition that the appearance of the appellee, and his

participation in taking evidence in the appellate court,

estopped from denying that there is a valid appeal

pending.

The Natchez, 27 Fed. Rep., 309.

It is to be regretted that a somewhat extensive exam-

ination has failed to reveal any case arising squarely

under Admiralty Rule No. 5 ; but if the rules of the

Court of Appeals are to be given any effect whatever,

we think this appeal should be dismissed, not so much

because it was not originally rightfully taken, but be-

cause it was not subsequently perfected in the manner

required by Admiralty Rule No. 5.

Respectfully submitted,

MARSHALL B. WOODWORTH,
United States Attorney,

Northern District of California.

ROBERT W. BRECKONS,
United States Attorney, District of Hawaii,


